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INTERNATIONAL SETTLEMENTS 

BY BRIGADIER-GENERAL WILLIAM CROZIER, CHIEF OP ORDNANCE, 

U. S. A. 



In a discussion concerning a judicial settlement of inter- 
national disputes it is important to emphasize the difference 
between that kind of settlement and a settlement by diplo- 
macy, or by any sort of adjustment in which the parties 
make mutual concessions. The prominent association known 
as the " Society for the Judicial Settlement of International 
Disputes " advocates a settlement by a court similar to the 
courts established within nations, before which a cause may 
be tried, and from which the party rightfully appreciating 
that it has the law and precedent on its side can confidently 
expect judgment in its favor, however radical such judg- 
ment may be, and however completely it may deprive 
the other party of any shred of comfort from the result. 
Senator Eoot made the following statement in regard to 
such an international court: 

It has seemed to me very clear that in view of these practical difficulties 
standing in the way of our present system of arbitration, the next step by 
which the system of peaceable settlement of international disputes can be 
advanced, the pathway along which it can be pressed forward to universal 
acceptance and use, is to substitute for the kind of arbitration we have 
now, in which the arbitrators proceed according to their ideas of diplomatic 
obligation, real courts where judges, acting under the sanctity of the 
judicial oath, pass upon the rights of countries, as judges pass upon the 
rights of individuals, in accordance with the facts as found and the law 
as established. 

President Taft, in speaking of the treaties of arbitration 
which he had negotiated with Great Britain and France, 
said: 

I believe the arbitral court to be the solution of the difficulty; and when 
I say " arbitral court " I mean a court whose jurisdiction and power are 
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established by joint agreement of all nations, a court into which one nation 
may summon another for a hearing upon a complaint and for a judgment, 
and may rely upon the judgment being carried out through the public 
opinion of the nations, or by an auxiliary force, if necessary. "When we 
have such an arbitral court, then disarmament will follow. 

The article of the treaties which caused most discussion, 
and the one whose material amendment hy the Senate after- 
ward caused the treaties to be dropped, provided an agree- 
ment that there should be submitted to judicial settlement 
all questions which should be justiciable in their nature, and 
these were immediately defined in the article to be such ques- 
tions as would be susceptible of decision by the application 
of the principles of law or equity. This would, of course, 
mean nothing but the principles of law or equity as they 
were understood at the time, resulting from previous prac- 
tice. It was well recognized by Mr. Taft that such settle- 
ment might result at times in the complete defeat of one of 
the contesting parties. He said : 

Arbitration cannot result in victory for both parties. Somebody has got 
to be beaten. We cannot play " Heads I win, tails you lose." We have 
got to have the people accept the fact that sometimes we may be beaten. 
We ought not to arrange something with a string to it so that when we 
think we are going to lose we can back out of arbitration and open up the 
possibility of war. We ought to put ourselves in such a situation that 
sometimes it will hurt us ; we ought to subscribe to and carry out the treaty 
and stand to its terms. 

The character of the judicial settlement which many well- 
disposed and intelligent people urge us to bind ourselves to 
has thus been dwelt upon, in order that we may submit it to 
the only kind of test which is worth anything, in the absence 
of practical trial ; that is, the test of its application to inci- 
dents which have arisen in the world's history, and the 
estimation of its probable effect. We can examine the 
causes of some of the wars which have occurred, and form 
an opinion of what the settlement would have been had the 
judicial process been employed, instead of war, and see how 
we would have liked the result. 

With our own nation, the war which resulted in its birth 
may not with strict accuracy be called the culmination of an 
international dispute, since it was the revolt of colonies from 
the mother-country. But it was a war between communities 
of considerable size, geographically separated, over distinct 
questions of policy, and thus exhibits quite enough for our 
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purpose of the characteristics of a war between nations. We 
have been in the habit of assigning as the most immediate 
cause of the war objection to taxation without representa- 
tion, but the objection to this upon the part of the colonists 
was only a part of their claim that the American Colonies 
constituted such distinct communities that they were entitled 
to local self-government, in their internal affairs, and even 
in certain affairs which concerned their relations with the 
outside world. The reasoning of the colonists upon the new 
state of affairs which had arisen in the progress of the world 
led them to a conclusion at variance with the principles which 
had theretofore been considered as universally governing. 
As to the right of self-government, this was a more rad- 
ical departure from precedent than the other claim in 
that it involved a broader abandonment of the old 
rules, and included not only representation for taxation, 
but a general freedom from the authority which had 
theretofore always been distinctly claimed, although it had 
been in many respects leniently exercised with reference to 
the American Colonies. The claims of the colonists were 
therefore revolutionary in their character, and by this very 
statement of their nature are stamped as having been such 
as could not have been allowed by a judicial tribunal, which 
has no authority to make new laws or to change existing 
laws. 

The colonists wished the old rules, not to be applied to 
a new condition, but to be reversed, which would necessarily 
involve some kind of lawmaking process. That the pre- 
viously existing law was not statutory law does not ob- 
scure our understanding of what it was. It is often thus 
with international law, which is none the less clear because 
it has not been enacted by a legislative body. If the Amer- 
ican colonists could have won their contentions before a 
judicial body such as could have been gathered together in 
the world at that time, it seems clear that it would have been 
because of the prejudice aroused in the civilized world 
against the power and prestige of Great Britain, and 
would have necessarily resulted from so great an aban- 
donment of the judicial attitude which becomes such a 
body as to cause the latter to lose its proper character as 
a court. 

The first distinctly foreign war in which the new American 
nation was engaged was that of 1812. In regard to this war 
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the Hon. John W. Foster, in an address entitled " The For- 
eign Wars of the United States," stated that — 

The single question upon which war was finally declared was that of 
blockade, and immediately after the war began the question was trans- 
ferred to impressment, both of which are pure subjects of international 
law and practice. 

As the first-mentioned cause had really ceased to exist at 
the time war was commenced, we may leave it out of con- 
sideration and examine only the question of impressment. 
This was a subject of international law and practice, and it 
is pertinent to examine what the law and the practice were, 
and how we would have come out of a judicial determina- 
tion of them. General Foster makes many quotations in sup- 
port of his view that the subject of impressment could have 
been brought under the rules of existing international law. 
In quoting Hall on this subject he states English practice at 
the beginning of the nineteenth century to have been that 
" if a foreign-naturalized Englishman was met on the high 
seas in a foreign merchant ship he could be taken out of it, 
the territoriality of such ships not being then recognized." 
He calls attention to the statement of Canning, British 
Foreign Secretary, that 

" when mariners, subjects of his Majesty, are employed in the private 
service of foreigners, . . . those subjects may be taken at sea out of the 
service of such foreign individuals and recalled to that paramount duty 
which they owe their sovereign and their country. ... It is needless to 
repeat that these rights existed in their fullest force for ages previous to 
the establishment of the United States of America; and it would be diffi- 
cult to contend that the recognition of that independence can have operated 
any change in this respect. 

The United States, from the beginning of the argument of 
the question, denied the right of visitation and search for 
impressment, and commenced almost immediately to give ex- 
pression to this denial. But the British Government held 
strictly to it, and, when Madison was Secretary of State, 
gave the following instructions to the British Minister at 
Washington : 

The pretension advanced by Mr. Madison, that the American flag should 
protect every individual sailing under it on board merchant ships is so 
extravagant as to require no serious consideration. 

Admiral Mahan in his Sea Power in Its Relations to the 
War of 1812, gives a most interesting discussion of the 
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claim of the right of visitation and search and impressment 
which was the cause upon which the War of 1812 was actu- 
ally waged. He demonstrates the practical impossibility of 
an abandonment of this claim by Great Britain at the time 
when she was engaged in a struggle for life against the 
power of Europe under Napoleon, and when she was fol- 
lowing the practice which had theretofore not been ques- 
tioned. 

The opinions of these two eminent authorities show that 
Great Britain had a strong case in the exercise of the right 
of impressment of British seamen, when their presence on 
board of American merchant ships was disclosed by the visi- 
tation and search which she had concededly a right to effect 
during war-time, in order to determine the nationality of the 
vessel visited and the character of her cargo. Admiral 
Mahan reminds us that the acute character of the question 
arose from the new condition which came about in the world 
when another nation came into existence, of people of the 
same race and speaking the same language as those of the 
greatest existing maritime nation, whose interests were most 
strongly bound up with the question of allegiance of her 
maritime subjects. Up to that time the probability of 
making mistakes in the impressment of alleged British sub- 
jects was negligible, and the right of impressment had prob- 
ably rarely been exercised. When the new state of affairs 
came into existence the old practice was found to possess dis- 
advantages theretofore unsuspected, but there was no law- 
making process or authority by which the practice could have 
been forbidden, and the nation profiting by it had as much 
right, if not a great deal more, to adhere to it, as the new 
nation, adversely affected, had to object to it. 

Conceding General Foster's position that the subject of 
impressment was one quite within the scope of international 
law and practice, I cannot understand his argument other- 
wise than as indicating that if the case had been judicially 
settled in accordance with international law and practice it 
must have gone against the United States. It is true that 
the war did not settle it, because we lost out in the war, and 
were in no position to claim our contention at the treaty of 
peace ; but the practice ended by reason of the termination 
of the war between Great Britain and Continental Europe, 
and the question ceased, for the time being, to be an acute 
one. It, however, merged into the question of the right of 
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visitation and search in time of peace, by reason of the 
efforts of Great Britain to suppress the slave-trade, and this 
right was not formally given up by Great Britain until as 
late as 1860. I do not see how it can be contested that the 
result was brought about through force, at first unsuccess- 
fully exerted, but even thus demonstrated to be a process 
wbich the United States was willing to resort to. 

In the light of recent events it is interesting to recall that 
the Mexican War is generally acknowledged as one in which 
the cause of the United States is most difficult of defense. 
Questions of boundary in new countries, where the geog- 
raphy was unknown at the time when the people of the two 
countries contesting about the boundary first commenced to 
occupy the disputed region, are bound to be attended with 
much difficulty. General Foster holds that the movement of 
American troops into that territory, while the boundary 
question was still under discussion, was an overt act of 
aggression which naturally brought on the war. It is not 
altogether easy to admit this, since there is lack of apparent 
necessity for the attack on these United States troops in the 
disputed territory, and their presence there need not have 
caused the termination of negotiations. There was plenty 
of other territory into which Mexican troops might have been 
similarly moved. But can anybody maintain that it is a pity 
that Colorado, Utah, California, etc., are not now in the 
condition of Chihuahua, Sonora, and Durango? Selfishly 
speaking, the United States is, of course, incomparably the 
gainer in the possession of the rich country acquired by the 
war which, including the purchase price of the ceded terri- 
tory, cost less than one hundred million dollars. The in- 
habitants of the acquired territory, both those who were in 
it at the time of the dispute and those who have since settled 
there, have reason to thank Heaven that the change of 
nationality occurred ; while the world at large, being able to 
engage in relations with a part of the United States instead 
of being condemned, with regard to this acquired territory, 
to such as are now prevailing between the rest of the world 
and Mexico, must necessarily be heartily congratulated. The 
only unfortunates would appear to be those in control of the 
central government of Mexico, and of these persons the prin- 
cipal grievance would seem to be that, having at that time 
been deprived of the power of exploiting the inhabitants of 
the ceded territory, they now have, in the restricted area in 
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revolt, a less dignified adversary to yield to, in case they 
shall finally be compelled by the northern revolutionists to 
relinquish their control, than they would have had if the 
ceded territory had been left to join the revolt against them. 
The contention is not for the settlement of questions irre- 
spective of their real merits, and questions of boundary are 
such as to almost universally lend themselves to judicial 
settlement; but it is contended that the method of judicial 
settlement is one in need of explanation when it can be made 
to appear so clearly that, as in the case of the Mexican War, 
the failure to resort to it, and the settlement of that question 
by the process of war, produced a result which must be uni- 
versally regarded as one which it would be extremely un- 
fortunate to have lost. The incident certainly raises a 
suspicion that the principles which must guide in judicial £et- 
tlement of international disputes are subject to grave error, 
and that in the absence of the possibility of correcting them 
by other means the international lawmaking process of war 
is oftentimes the very best that can be resorted to. 

Now take the familiar case of our Civil War, the greatest 
in our history, which also was a war not between nations, 
but, like the Revolutionary War, between such considerable 
and such distinctly separated communities that it can be con- 
sidered as a war between nations for the purposes of this 
discussion. Its inspiring cause, the extension of slavery, and 
its immediate cause, the exercise of the right of secession, 
lend themselves easily to an examination with reference to 
the outcome of a judicial settlement. The first-named cause 
was submitted to such a settlement in the Dred Scott case, 
in which the Supreme Court held that slaves were property 
and as such could be carried into the new territory of the 
United States, to be there entitled to its protection. This 
judicial settlement must be accepted as according to the law 
as it then existed. Of course, the whole world now concedes 
that it was not in accordance with right, but that, as distinct 
from the lawful aspect of the case, it was not within the 
province of the court to determine. Equally certain was it 
that in the existing state of affairs the law could not have 
been changed by the usual process. 

As to the right of secession, as a question before a court, 
the right was certainly doubtful. Mr. Charles Francis 
Adams, thoroughly identified with the Northern cause, has 
more than once stated that the question was not determined 
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at the time of the formation of this Government, and that the 
quality of legal right could he claimed by either party to the 
contest. The Hon. Henry Cabot Lodge has said that at the 
time of the formation of the Government, and for a consider- 
able time afterward, the right of secession was not only 
generally considered to exist, but also to be a right that 
would, in all probability, be exercised. Under these circum- 
stances, how would the different fundamental questions of 
the dispute have lent themselves to judicial settlement? If 
the Supreme Court was right, the judicial settlement would 
probably have been different from that which was brought 
about by the war; and if the views of these distinguished 
gentlemen were right, it is at least entirely uncertain that the 
judicial settlement would have determined the right of seces- 
sion in the same manner as did the sword. Those of us who 
are well pleased with the result that was attained as to seces- 
sion, and those of us who would have been dissatisfied with 
the continuance of the opposite result as to slavery, have 
reason to congratulate ourselves that the questions of the 
Civil War received a military instead of a judicial settle- 
ment. 

The object of the last war which the country has waged 
was to terminate the sovereignty of Spain in Cuba, for 
reasons which are set forth in the preamble to the Resolu- 
tion of Congress of April 20, 1898, as " abhorrent condi- 
tions which have existed for more than three years in the 
island of Cuba, so near our own borders," which are said 
to ' ' have shocked the moral sense of the people of the Unit- 
ed States, to have been a disgrace to civilization," etc. 
The deliberate conclusion of this country" that Spain's sov- 
ereignty there must be terminated, it is apparent, could not 
have been granted by any judicial tribunal. The sover- 
eignty of Spain in Cuba was as firmly established as any- 
thing in international law, and without a change in such 
law it could be terminated only by some such revolutionary 
process as that of war. 

There are classes of cases which: lend themselves un- 
mistakably to judicial settlement; but there are others 
which distinctly do not, for the reason that the law 
and the precedent and the established order, being hu- 
man made, are subject to error, and in the course of the 
progress of the world are therefore likely, at a given 
moment, not to accord with the conditions as they exist ; in 
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such cases there arises a demand for a change, and if the 
change is resisted by a nation whose interests are bound up 
in the wrong order, the change must be brought about by the 
process of war. The judicial process, being held bound to 
the very principles which are claimed to have been outgrown, 
cannot effect the revolution which is demanded, and which 
must be brought about by some kind of a lawmaking process 
laying down new principles. 

Processes of delay and the agreements which lead to 
them can do no harm, and should probably be encouraged; 
but it is easy to place more reliance upon them than 
the facts of history justify. When at the First Interna- 
tional Peace Conference at The Hague, in 1899, it became ap- 
parent that the nations engaged in the conference were not 
going to bind themselves by a hard-and-fast agreement to 
submit contentions to arbitration, various forms of moral 
pressure, looking to the use of arbitral methods, were re- 
sorted to and embodied in the convention for the peaceful 
settlement of international disputes, which were adopted by 
that Conference. The most prominent of these was Article 
XXVII., which states : 

The Signatory Powers consider it their duty, in ease a serious dispute 
threatens to break out between two or more of them, to remind these latter 
that the permanent Court of Arbitration is open to them. . . . 

How woefully this article failed of its object is appreciated 
by reference to the fact that since the adoption of the con- 
vention three wars have occurred — namely, the South-Afri- 
can War, the Eusso-Japanese War, and the Balkan War — and 
with regard to not one of them did the Signatory Powers of 
the Convention think it worth while to remind the parties in 
dispute that the Court of Arbitration was open to them. It 
is perfectly evident that an appeal to the Court would never 
have served the purpose of the disputants in any case, and 
therefore the duty imposed by the article was completely 
and sensibly neglected. There may be in the future, as in the 
past, wars which result from temporary irritation, from 
hasty action, which the various processes of delay which 
form the subject of present negotiations between nations 
may be of service in softening ; but wars for great principles 
are not of this class, and there does not seem to be any sug- 
gestion before the world which offers a reasonable guarantee 
for doing away with them. William Ceoziek. 
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